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PAUL COONE¥a healthcare attorney who has
been Iin practice foR5 years. Mr. Cooney a
Partner at Cooney, Cooney and Madigan, LLC
where he specializes in healthcare litigation and
represents a wide variety of healthcare
professionals in all aspects of their practice. Mr.
Cooney is General Counsel for the Oregon
Counseling Association and the Oregon
Psychological Association. He represents menta
health professionals in malpractice cases, licensi
and discipline matters and general business
matters. He is licensed to practice in both Orego
and Washington and is a frequent speaker on lec
Issues and risk management




ACA Code of Ethics

1 When counselors are faced with ethical dilemmas that are
difficult to resolve they are expected to engage in a carefully
considered ethical decisioamaking process, consulting
available resources as needed. Counselors acknowledge that
resolving ethical issues is a process; ethical reasoning include
consideration of professional values, professional ethical
DOET AEDI AOh AT A AOEEAAI OOA]
be consistent with the spirit as well as the letter of these
ethical standards. No specific ethical decisiemaking model
IS always most effective, so counselors are expected to use a
credible model of decision making that can bear public
scrutiny of its application. Through a chosen ethical decision
making process and evaluation of the context of the situation,
counselors work collaboratively with clients to make = =~
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How to Avoid Board Complaints/lawsuits

CHARTING IS YOUR #1
RISK MANAGEMENT TOOL

AJuries tend to believe what is written in the chart.
ALicensing Boards want to see complete chart notes.

AContinuity of Care requires a complete chart.

Alnsurance Audits




SOMEONE
MAY READ MY

NOTES TODAY



IDENTIFY YOUR CLIENT
This is where it all starts

AProfessionalCounselors/Marriage andFamily

OARB33-100-0051(5) Whenever a licensee provides
services to groups of clients such as couples, families

therapy groups, special care must be takerelated

to issues of confidentiality. In group therapy,
confidentiality issues are to be discussed in the
beginning of the group. The parameters of
confidentiality within marriage and family therapy are
to be discussed early in the counseling process and a
clear understanding achieved with all involved.




IDENTIFY YOUR CLIENT

AACACode of Ethics A.8. Multiple Clients

When a counselor agrees to provide counseling services to
two or more persons who have a relationship, the counselor
clarifies at the outset which person or persons are clients and
the nature of the relationships the counselor will have with
each involved person. If it becomes apparent that the
counselor may be called upon to perform potentially
conflicting roles, the counselor will clarify, adjust, or

withdraw from roles appropriately.




IDENTIFY YOUR CLIENT

ACA Code of Ethics

B.4.b. Couples and Family Counseling
In couples and family counselinggounselors
clearly AAEET A xEI EO Aladan®EAAC
discussexpectations and limitations of
confidentiality. Counselors seek agreement and
document in writing such agreement among all
Involved parties regarding the confidentiality of
iInformation. In the absence of an agreement to the
contrary, the couple or family is considered to be the
client.




THINGS THAT SHOULD BE CHARTED

A CriticalThinkingg DifferentialDiagnosis
A PeerConsultations

A Threatening remarks by the patient

A Referrals; Even if the client refuses
A Termination

A SuicidaRisk Assessment




TERMINATION

OAR 833100-0021 Responsibility

1(17) A licensee terminates a client relationship when it is
reasonably clear that the treatment no longer serves the
client's needs or interests. Whenever possible prior to
termination, a licensee provides pretermination counseling
and recommendations and alternatives for the client.

{ Consider using a termination letter. Give referrals even if not
requested

{ Consider having termination language in Informed Consent
(30,60,90 days)

{ Posttermination contact:

U Request for Records

3 Request for crisis treatment




TERMINATION

ACA Code of Ethics

A.11l.a. Competence Within Termination and Referral

If counselors lack the competence to be of professional assistance to clietiigy
avoid entering or continuing counseling relationships. Counselors are
knowledgeable about culturally and clinically appropriate referral resources and
suggest these alternatives. If clients decline the suggested referrals, counselors
discontinue the relationship.

A.11.c. Appropriate Termination

Counselorsterminate a counseling relationship when it becomes reasonably
apparent that the client no longer needs assistance, is not likely to benefit, or is
being harmed by continued counseling. Counselors may terminate counseling wher
In jeopardy of harm by the client or by another person with whom the client has a
relationship, or when clients do not pay fees as agreed upon. Counselors provide
pre-termination counseling and recommend other service providers when
necessary.




PREPARE FOR INSURANCE AUDITS

A Check with Each InsurerAsk for Audit Criteria
A Treatment plarg initial and periodic
A Start and stop times in the chart, not schedule book

A LEGIBLE Content of the therapy session, such as therapeutic
Interventions used and major themes discussed

A Number of participants and relationship of the participants to
the patient

A Mental Status Exam, Diagnosis, Progress

A Referrals for other treatment




ACCESS TO RECORDS

APatient request

ASigned Authorization

ASub
AHea

noena or Court Order

th Oversight Agency




ACCESS TO RECORDS - Individual

HIPAA¢ Individuals have the right to access their records unless i
would bephysicallyharmful

ORS192.553

It is the Policy of the State of Oregon that an individual has:

A The right to access & review protected health
Information of the individual

A LPC/LMFT OAR 833100-0051

U Alicensee provides clients reasonable access to records.
Parentsa KI f f KIF @S | O0Saa 02 GKS
otherwise ordered by the court.



ACCESS TO RECORDS

ACA Code of Ethics
The fundamental principles of professional ethical behavior are:
Fautonomy, | O &£ OOAOEI ¢ OEA OECEO Ol

ACA Code of EthicsB.6.e. Client Access

Counselors provide reasonable access to records and copies of record:
when requested by competent clients. Counselors limit the access of
clients to their records, or portions of their records, only when there is
compelling evidence that such access would cause harm to the client.
Counselors document the request of clients and the rationale for
withholding some or all of the records in the files of clients. In
situations involving multiple clients, counselors provide individual
clients with only those parts of records that relate directly to them and
do not include confidential information related to any other client (see
Informed consent)




HIPAA Denial of Access

30 Days written denial, give reason for denial

Reviewable Grounds:

U Reasonably likelp endanger the life or physical safety of the
iIndividual or another personDoesnot extend to concerns
about psychological or emotional harm, or

U Reasonably likelp cause substantial harm to a person.

U Must Give review process and complaint process




ACCESS TO RECORDS
DECEASED INDIVIDUALS (ORS 192.573)

AAN appointed persondRepresentative

AGuardian

ACKS AYRAOQOARdIzZ f Q& & LJ2 dz
AAdult children

AEither parent

AAdult siblings; or

AAny adult relative or adult friend




ACCESS TO RECORDS
SUBPOENAS

HERE IS THE FREE ANSWER
TO YOUR SUBPOENA QUESTIONS

FAX 503%0/-2702

AMYTHS
U Only Judges can sign Subpoenas!

U L KI@GS LI 0ASYG&a &aOKSRdAz
U $30 2?7?27




WHEN CAN YOU DISCLOSE
WITHOUT CLIENT AUTHORIZATION?

HIPAAC Treatment, Payment, Healthca@@perations
OAR833-100-0051¢ Where allowed byaw
ORS192.567¢ Family, when authorization is nptactical

ORS192.558¢ To another provider for treatmemurposes
Urgentsituationsc to avoid harm to patient or others




HIPAA CHARGES FOR COPIES
OF HEALTHCARE RECORDS

Oregon Maximum (ORS 192.591

U $30 for pages & 10
U 50¢ per pages 1450
U 25C per pages 5%

0 Actualpostage

U Summarycharge allowed only if summaryrsguested bythe Patient




Record Retention

833-075-0070 Client Records z 7 years from Date of Last treatment

A licensed professional counselor and licensed marriage family therapist or registered
intern must:

A
A
A
A

Maintain client records for each client;
Ensure that client records are legible;
Keep records in a secure, safe, and retrievable condition; and
Notify the Board if client records have been destroyed or lost.

At a minimum, client records should be recorded concurrently with the services
provided and must include:

A

A
A
A

A formal or informal assessment of the client;
Counseling goals or objectives; and
Progress notes of therapy or counseling sessions.

Licensees and interns must retain client records for at least seven years from the
date of the last session with the client.

Licensees and interns must disclose to the Board and its agents any client records
that the Board and its agents consider germane to a disciplinary proceeding.

Licensees and interns do not withhold records under their control that are
equested by the client solely because payment has not been received for services.



RISK MANAGEMENT - INFORMED CONSENT

A Recommended treatment plan

A Alternatives to treatment, including no treatment.
A Risks associated with the treatment

A Limits on Confidentiality

A Policies on touch

A Fees

A Social Media Policy.

A Termination, transfer or suspension of care

A Whether a supervisor is being utilized

A Statement that norcustodial parents have equal rights to access the record:




INFORMED CONSENT

A AVOID LANGUAGE:

U a Wwill never release your information without your written
O2yasyiée

0 a¢CKAA Aa | LINAGFOS LX I OS T2I
never reveal what we talk about with your pare@ts

U aL F3INBS y2i0062 aGF 1S lyeée y2i

U aL oAff | foglea RAaOdzaa O2y T
information regarding treatmerb €
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INFORMED CONSENT

ONE SIZE DOES NOTARIDT
A COUPLES
U Who is the client Best approach is BOTH
U Who can access records?
U One Signature or Two?
U Keeping Secrets

A EVALUATIONS
U Purpose of the evaluation
U  Who will receive copies of report
U /ftASYydQa O0O0S&aa NAIKOaA

AMINORS
U Policy on Informing parents
U Access to records
U Other parent's right to access information




MALPRACTICE & BOARD COMPLAINTS

BREATHE
THIS ISSURVIVABLE

A INSURANCEOVERAGE:

u  Malpractice Lawsuits$ 1million/ $ 3 million

o Board Complaint Defense $500875,000

u  Contact an Attorney before talking to the Board

o  Make 2 copies of theNTIRE chart (Emails, billiatg)

u Paceyourse¢ KAY 1 aahb¢l { &€ y2i
w_Good SetCare




MALPRACTICE
LAWSUIT SERVED — STARTS THE CLOCK

ANotify Insurance ComparySend Document
AMeet with Attorney:
U Insurance Attorneys are OK
0 5Aa0dzaa a/2yasSyd G2 {8i
U In Oregon most cases get to trial in 1 year
AExchange Documents (Discovery)
ADepositions
AMotions
ASettlement
ATrial
AAppeal




BOARD COMPLAINT PROCESS

AComplaint Letter
AResponse
Alnvestigation / Interview
ABoard Action
U Dismissat Case is Over
U Furtherlnvestigation
ANotice of Discipline
U 1S'Public Document!
Request for Hearing
Negotiation vs. Hearing
Hearing
Final Order 2" Public Document
Court of Appeals

(G-R - e e



THINGS THAT MAY GENERATE COMPLAINTS
A Multiple/Dual relationships

A Sexual Contact
U /22y SeéQa a/ 22t Ay3 hTTFTE wd:
A Switching Roles
A No Scientific basis for Methods / Opinions
A Refusing to Release Records
A Litigation¢ Complaints as a Tactic

A Suing Patients for Unpaid Feg€ounterclaim Malpractice

A Making Mental Health Recommendations based on
Inadequate information

A Use of Touch
~_ A Answering incorrectly on renewal/credentialing form




LITIGATION TRENDS

APatient Suicide

AHIPAA Breach

Alnterfering with Family Relationships

A Sexual Contact with Patient or Former Patient
ABusiness Disputes

AEmployment Law

ABilling IssuesAudit




BUSINESS ISSUES FOR
THE PRIVATE PRACTITIONER

A Employee vs Independent Contractor

A Economic reality test

A Percentage of Collectiododel

A Anti-kickbackproblems for Independent Contractors
(Federal money)

A Per Click Model

A Safe Harbog Fixed rate, in writing for more than a year a
FMV




AVOID JOINT VENTURES

USE “INDEPENDENT PRACTITIONER”

A Offi

cesharing arrangement: Use the phrase

@AY RSLISY RSY lon aiMdcimentsiahd? y S
advertising.

ARis
u Ful
u Ful

Ks of Partnerships (Ostensible Agency)
liability even If you never saw the patient

liability If responsible therapist leaves the country




AA.10.b. Unacceptable Business Practices Counselors
do not participate in fee splitting, nor do they give or
receive commissions, rebates, or any other form of
remuneration when referring clients for professional

services.

Some States prohibit Percentage business models. Ore
does not prohibit. Federal GovernmenAnti-Kickback

Spectrumg R
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